


STATE OF ILLINCIS 

ILLINOIS COMXERCZ CTjNNICSICN 

89-0420 

Southeastern Illinois Electric : 
Cooperative, Inc. 

Central Illinois Public Service : 
company 

Complaint under Electric Supplier: 
Acz regarding service in Franklin: 
Caunty, Illinois. 

\ 

-vs- 

3 y  the commission: 

On Cctober 27, 1989, Southeastern Illinois E l e c t r i -  
Cooperative, Inc. ("Southeastern*' or "Complainant") fil 
verified Complaint with the Illinois Connerce Csmmissi- 
("Coraission") against Central Illinois Public Service C : x ? m y  
("CI2S" or "Resgondent") requesting that the Commission f i n d  and 
order that Southeastern is entitled to provide both temporary and 
permanent electrical service to Old Ben Coal Compzny ("Old Ben":, 
and that CIPS is not so entitled and should be prohibited Fron 
providing electric service. to Old Ben in Southeastern's terricoq 
as designated under a Commission approved Partial Service Area 
Agreement Setreen Southeastern and CIPS. 

Pursuant to notice duly given as required by law and by the 
rules and regulations of the Commission, hearings were held in 
this matter before a duly authorized Hearing Examiner of the 
Comission at its offices in Springfield, Illinois on November 
21, 1989 and January 3, 1990. Appearances were entered by 
counsel for Complainant and Respondent, respectively, and Sy a 
member of the Commission's Enqineering Department. During the 
course of this proceeding Complainant withdrew its request for 
temporary service. The parties stipulated to certain facts and 
also presented evidence. At the conclusion of the hearing on 
January 3 ,  1990, the record was marked "Heard and Taken." Briefs 
iiere filed by CIPS, Staff and Southeastern on January 4 ,  Zanuaq 
5 and January 8, 1990, respectively. CIPS filed its Reply Brief 
on January 8, 1990 and Southeastern filed its Reply Brief on 
January 11, 1990. 

The Hearing Examiner's Proposed Order was mailed by the 
commission's Chief Clerk to all persons whose nanes appeared on 
tLe service list maintained f o r  this docket under a cover l e t t e r  
dated January 18, 1990. A Brief on Exceptions was filed on 
behalf of Southeastern on February 1, 1990, and a Reply to 
Complainant's Brief on Exceptions was filed on behalf of CT?S or, 
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February 9 ,  l ? l i o .  The Exceptions and Reply have been considered. 

Statement of Facts 

31d Ben Coal Company developed Mine No. 24 ,  an underground 
Coal sine, in Franklin County, Illinois, in 1 9 6 2 .  On July i. 
1965, CI?S and Old aen entered into an Eleczric Service Agreement 
which required Old Een to take and CIPS to furnish all eieccic 
power required by Old Ben in the operation of its coal mines. 
The record shows that CIPS has provided all eiectric service 
requirements f o r  Mine No. 2 4 ,  as the mine's underground 
operations changed, through a series of successive electric 
service agreements that reflect the changed circumstances, f o r  a 
COntinuous and uninterrupted period over 2 4  years. 

On June 26, 1973, Southeastern and CI?S entered into a 
nartial Service Area Agreement ("pstw") which was submitted to 
and approved by the Commission on May 8 ,  1974 in Docket No. ES.? 
1 5 9 .  The ? S A 4  provides, in pertinent part, as follows: 

"1. The parties hereto covenant and agree thac Coopf: "2 
shall be entitled exclusively to serve all consumers 
with their electric service requirements in the area 
designaced as SIEC on the map hereto attached as 
Appendix 1X and Utility shall be entitled exclusively 
to serve all consumers with their service requirements 
in :he area designated as CIJS on said Appendix 1X. 

* * * * 

3 .  Nothing herein contained shall prohibit either 
Cooperative or Utility from hereafter constructing new 
lines and thereafter maintaining the same, when 
necessary, through the service area or areas of the 
other, provided no service be extended from such lines, 
or any of them, to any consumers except those consumers 
the constructing party is otherwise entitled to serve." 

Old Ben has requested additional electric service to its 
Mine NO. 2.4 at a point identified as Drill Hole No. 7 in Franklin 
County, Illinois; the requested service gave rise to this 
Complaint proceeding. The parties have stipulated that each 
stands ready, willing and able to provide electric service 
pursuant to Old Ben's request for delivery of 7 . 2  KV service at 
Drill Hole NO. 7. 

Position of the Parties 

Southeastern contends that it has the exclusive right to 
provide the electrical service requirements to a consumer of 
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eleszricity ;ii:hin its delineated area pursuant to tie P S d A  a d  
specifically with respect to Old Ben's Drill Hole NO. 7 .  
Southeascern asserys that the PSAA existing between it ana CIPS 
is controlling in this case. 

C I S  claims that: (1) its existing contractual 
relationship, under which it provided the electric requirements 
f o r  Xine No. 24 for a continuous period of over 24 years, 
constitutes a contract in existence on July 2, 1965, the 
effective date of the Illinois Electric Supplier Act ("Act": 
.ii-" -.,in the zeaning of section ~ ( 5 )  0: the ~ c t ;  and. (2) the 
exception in paragraph 3 of the ? s a  authorizing the extansicn si 
lines to serve consumers a supplier is "othardise entitled t3 
serve" incorporates the service entitlements provided in Secrion 
5 of the Act, including CIPS' Section 5(b) contractual right and 
obiigacion to provide the electric requirements of Mine No. 2 4 .  

Conclusions 

In aecidiny service area dieputas, the canmission de- -2  
its jurisdiction from the Electric Supplier Act and looks 
service area agreements between electric suppliers, approved by 
the Corrmission pursuant to section 6 of the Act. Here the ? S . U  
bet-deen Southeastern and CIPS was entered into an June 2 6 ,  197; 
and was approved by the Commission on May 8, 1974. The Act 
contemplates that relations between electric suppliers s h o u l d  be 
soverned by such agreements to the exclusion of the Act, except 
insofar as- the agreement incorporates the Act. 
Convenience Cooo. v. IIlinois commerce Conmission, 75 Ill. 2d 
1 4 2 ,  25 Ill. Dec. 794, 796, 38.7 N.E. 2d 670 (1979). Therefore, 
the PSAA betxeen Southeastern and C I P S  is controllinq in this 

Rural Ziectriz 

docket, and resolution of this dispute is a rnatter of contract 
interpretat: 'on. 

The evidence shows that beginning in 1962, CIPS had provided 
service to Old Ben for the construction of Mine No. 24 and, since 
1565, has consistently provided service for the operation of this 
mine pursuant to contract. The service requirements of Mine No. 
24  are those of a single electric load unit with portions of the 
load moving and relocating as mining operations progress. 
service now required to Mine No. 24 at Drill Hole No. 7 is a 
portion of the same load Respondent has served for 27 years. 
During those 27 years, CIPS has provided service to Mine No 2 4  
at service points located in the area designated in Appendix lA 
of the ?SPA as belonging to CIPS. 
progressed, Old Ben had installed its own distribution lines to 
serve the operation. 
part of its service requirements intc the area designated in <?e 
Agreement as belonging to Southeastern. Old Ben is unable to 
increase the capacity of the distribution lines it presently has 

The 
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Mine No. 2 4  has moved its operations and 
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installed in ?line NO. 24 to meet its requirements and therefsra 
requirzs an additional connection from the surface to Drill m l e  
No. 7 .  B o t h  electric service suppliers stand ready, willing and 
able to provide service to Yine No. 2 4  at this drill point. 

The PSiw provides in paragraph (1) that CIPS "shall be 
entitled exclusively to serve all customers with their service 
requirements in the area designated as CXTS on . . . Appendix 
1A. 3' 

However, paragraph ( 3 )  Srohibits =he construction of "n.?w 
lines . . . through the service area or areas of the other [to 
provide service] . . . to any consumers except those consumers 
the constructing party is otherwise entitled to serve." In ~ ~ S O K  
t~ resolve this dirpute the C o m i s = i o n  inus+ inrerprec m e  
relevant contractual prQvisions t o  give  effect to khe i n t e n t i o n s  
of =he elecfric suppliers as they  may govern :he matter if. 
dispute. 

extend its service to old Ben's expanded operations as 
permissible service to "a consumer [CIPS! is othezvise entitled 
to serve." There is no dispute that CIPS is entitled to service 
its customer, Old 3en's Mine No. 24, from its previous service 
point located in CIPS' service area. As to Drill Hole NO. 7 ,  the 
Commission is of the opinion that a plain and reasonable reading 
of paragraph ( 3 )  of the PSAA indicates that the parties intended 
that each was authorized to extend service through the area o r  
areas of the other in order to provide electrical service to rhe 
premises of a custsmer of the contracting supplier existing as of 
the date of the execution of the P S U .  Therefore, CIPS has a 
right to supply a l l  of the electric service requirements Old Sen 
has for the operation of iks Mine No. 2 4 ,  including Drill Hole 
No. 7. 

The question becomes, did the parties intend that CI;.: xu16 

If the Commission were to adopt Complainant's position, tne 
Commission would do violence to the expressed intention of the 
parties as it is expressed in the PSrW, in contradiction of the 
public policy stated in the Act. 

The Coxmission, having considered all of the evidence 
contained in the record of these proceedings and being fully 
advised in the premises, is of the opinion and finds '&at: 

(1) Southeastern Illinois xlectric Cooperative, Inc. is an 
Illinois not-for-profit corporation, engaged in the 
business of transmitting, distributing, furnishing and 
selling electric energy to its customers within the 
State of Illinois, and is an electric supplier as 
defined in Section 3 . 5  of the Act; 
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Central Illinois Public Service Comaany is 8n Illincis 
corporation engaged in the generation, transmission, 
distribution and sale of electric energy to its 
customers within the State of I l l i n o i s ,  is a public 
utility within the meaning of the Illinois Public 
Utilities li-t and is an electric supplia-r =s  rfefinsd i:. 
Section 3.5 of the Act; 

the Commission has jurisdiction over the parties hfrets 
and of the subject matter hereof; 

the statements of fact set forth in the prefatory 
portion of this Order are supported ky the evidence and 
the record and are hereby adopted as findings of fact; 

on J U P J  1, 1965, Respondent and Old Ben Caal Company 
entered into an electric service agreement obliqatinq 
CI?S to furnish and Old Ben to take all electric >ewer 
required for the operacion of Old Ben's Xine ."- ~ X ;  

Mine No. 2 4  constitutes a consumer CIPS is 'Othervise 
entitled to serve" within the meaning of garagraph 3 oi 
the Partial Service Area Agreement; 

CIJS should be authorized to provide the additional 
electric service required by Mine No. 24 at Drill Hole 
No. 7 in Franklin County, Illinois. 

IT IS THEREFORE ORDERED that Central Illinois Public Service 
Company be, and it is hereby, exclusively authorized to provide 
electric service to O l d  Ben Coal Company's Xine No. 24  at Drill 
Hole No. 7 in Franklin County, Illinois. 

By order of the Commission this 11th day of April, 1990. 

(SIGNED) TER~ENCE L. a m v m  
Chairman 

( S  E A L) 

5 
C:>r.vissior.er ,\.!anshio concurs; a written cpinion will be f i l s 2  
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Cd,;---- bar.. - 7 -  .- -:...csL--.i i - - i ? o i s  E l e c t r i c  -- "-c*-L-cive,  I n c .  

C e n t r a l  I l l i n c i s  ?ub;ic Service : 
Campany 

Compiaint under Electric Suppl ier  : 
A c t  r egard ing  s e r v i c e  i n  Frankl in  : 
Csunt.1, I l l i n o i s .  

-:is- 

A p r i l  3 0 ,  1990, concurring opinion to rhe Crder encered by 
t h e  Ccrrmission cn A p r i l  11, 1990 f i i e d  3y Commissicner 
Calv in  K .  Xar.shio. 

Coxnissicr.er Mansr.io, concurricg: 

i4y cancurrence i s  not based on t h e  f a c t s  of t k i s  
p a r t i c J l a r  c a s e .  but  on t h e  E l e c t r i c  Suppl ie rs  Acz 
which a majorit;. of t h i s  Commission b e l i e v e s ,  requi res  ci-.e 
a n a l y s i s  fcund i n  chis case.  

Black ietier law, under our system of jur isprudence.  Ls 
s u b j e c t  t o  e v o l u t i o n  aver a per iod  of kime. This is the 
basis of OUT common law sysrern. courzs and ;udges Lntczl;r-t:. 
language and meaning i n  l i g h t  of changes i n  circ-umstances. 
Likewise,  and mcre importantly,  r egu la to ry  bodies a r e  
charged wi th  resaondlng t o  changes in circumstances.  Our 
r e c e n t  d e c i s i o n s  on Uiisputes becween electric cooperat ives  
ana  i n v e s t o r  owned u t i l i t i e s  have not  kept  pace with the 
t i m e s  and have no t  responded t o  t h e  changes i n  circumstance 
r ep resen ted  by t h e  emergence of consumer preference and 
t h e i r  a b i l i t y  t o  e f f e c t u a t e  t h e i r  choice through t h e  
investaenr:  o f  t i m e ,  money, and e f f o r t .  

choose t h e  a r e a s  i n t o  which they  wished t o  provide se rv ice .  
Se rv ice  w a s  then e f f ec tua ted  through a fzanckise  agreemenc 
and by a c e r t i f i c a t e  of pub l i c  convenience m d  necess i ty .  
I n  remote a r e a s  t h e  lack of e lectr ic  s e r v i c e  was addressed. 
through t h e  Rura l  E l e c t r i f i c a t i o n  A c t .  Over t h e  course of 
t i m e ,  border  d i s p t e e  developed. between e l e c t r i c  
coope ra t ives  and inves tor  owned u t i l i t i e s .  These c o n f l i c t s  
involved new electric serv ice  and/or  ex tens ion  of s e rv i ce  t3 
c ) u r r e n t  cxstcmers .  Absent from t h e  deba te  were the r i g h s  
of customers eo determine t h e i r  su?p l i e r .  Seccion 8 of :he 
€sa s a t e s  t h a t  t h e  commission may cons ider  customer 
p re fe rence  i n  an ESA dispute  decided under t h a t  s ec t ion .  
There a r e  no Commission dec i s ions  i n  which the  Commission 
has  s a i d  it w i l l  dec l ine  t o  cons ider  cuscomer preference 

I n  the beginning, e l e c t r i c  companies couid ? i c k  ana 



_, - ,  . , iA-xmis d i t e r 3 i n e d  t h a t  "once serv ice  arc13 a g r e e n e n ~ i  ire 
proper;!- approved by the Commission, such agreements s3n:rs; 
r i g h t s  of P a r t i e s  t be re to ,  t o  che exc lus ion  ci the  Act,  

Commission's recent decisions i n  xhe ESA czses have 
t o  focus on a very  l e g a l i s t i c  i n t e r p r e t a t i o n  of the 52~7153 
area agreemencs involved and t he re fo re ,  t h e  Sec t ion  3 
c r i t s r i a  nave n o t  been broughc inco p l ay .  I t  i s  t h e  
i n a b i l i t y  of t h e  Ccmmissior. t o  take a suhlic i n t e r e s t  visi? 
sf che i n t e r s r e c a t i o n  of service area  agreements which ::as 
l e d  t o  the  e f f e c t i v e  repudia t ion  of cons'umer preference  -2 
such cases  a s  23% 2 3 9 ,  ESA 249 e t c .  See d i s s e n t i n g  cpirL;i?nS 
i n  E S h  2 3 9 .  243, 249 and 252 .  

s t a t e  l e v e l  does not  exempt e l e c t r i c  cocpe ra t ives  an5 
Lnvescor owned u t i l i t i e s  from compliance with federtl 

except inscf a r  a s  r;le agreement incorgorzces the  Ac:. " -a __.- 

The mere f a c t  t h a t  pervasive regulaeion e x i s t s  a t  t5.e 

a n t i t r u s t  p rovis ions .  In O t t e r  T a i l  3ower C o .  v .  'Jy?:-: . .  
S t a t e s ,  a i 3  U.S. 3 6 6 :  372  (19731 the  Sujreme Court n e - - .  

, v L t i e s  1 which come w.der t h e  j u r i s d i c t i o n  of a 
r e q u l a t c r y  agency never the less  nay be s u b j e c t  co scrXti2 
under t!!e a n t i t r a s t  l a w s . "  U t i l i t i e s  remain acccuncabie fCr 
abuse of monocolv power hv enqaqina i n  a n t i c m p e t i t v e  - . _  . .  . . 
CoRdUCt. 

Conducc t h a t  would otherwise v io i a?  i f e d e r a l  a n t i t r - s t  
lawn mav neve r the l e s s  be aermiss ib le  when done under =ha 

~ ~ - -  -- ~ 

- -. . - . 
aegis of t h e  State .  Parker v .  Brown, 317 U.S. 311 (1943). 
For p r i v a t e  conduct t o  q u a l i f y  for  immunity under the scace  
a c t i o n  d o c t r i n e ,  t h e  challenaed r e s t r a i n t  r u s t  be (li ":?.e 
c l e a r l y  a r t i c u l a t e d  and affikmedly expressed a s  S t a t 2  
p i i c y , "  ar.9 ( 2 )  " the  pol icy  must be ' a c t i v e l y  snpervised' 
by t h e  State  i t s e l f . "  Ca l i fo rn ia  R e t a i l  Liauor Dealers  ?,Ss':l 
v. Midcal Xli lmir .um, inc., 4 4 5  U . S .  97, 105 (1980). 

In those  cases where customers e x i s t  a t  the borders  oE 
electric s u p p l i e r s '  t e r r i t o r i e s ,  t h i s  Commission shoulc  n c t  
ignore  cus:omer preference or, as i n  ESA 2 4 3 ,  a c t u a l l y  
presume co t e l l  a customer what he  cannoc do w i t h  the  
e l e c t r i c i t y  once he  ge t s  it. A s t a t e  l e g i s l a t u r e  by StaCuto 
may exempt competit ion.  Regulators ,  however, should go 
beyond s t r i c t  adherence t o  con t r ac tua l  a n a l y s i s  i n  
s i t u a t i o n s  involving customer preference and conduct o c t s i d e  
of agreements i n  which they did not p a r t i c i p a t e .  Since t h i s  
case does not  involve such customer a c t i o n ,  1 concur t3 
exFress  my v i e w s .  
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